Review of the Requirements of the 

Individuals with Disabilities Education Improvement Act

Cabinet for Health and Family Services 

Elizabethtown, Kentucky

September 7, 2005

Note:  IDEA was reauthorized in December 2004 which changed the law in many areas.  Kentucky’s regulations on special education have not yet been changed.  Therefore, in places in which Kentucky’s IDEA law is more stringent than the federal IDEA, Kentucky’s law prevails.  

The current Kentucky regulations will be in effect until they are amended, most likely in the summer of 2006.

I. Who is Covered Under IDEA? [34 CFR 300.7]


A.
Eligible students must have at least one of the following disabilities (Categorical Eligibility):



1.
Autism



2.
Deaf-blindness



3.
Deafness



4.
Emotional disturbance



5.
Hearing impairment



6.
Mental retardation



7.
Multiple disabilities



8.
Orthopedic impairment



9.
Other health impairment



10.
Specific learning disability



11.
Speech or language impairment



12.
Traumatic brain injury



13.
Visual impairment including blindness


B.
Students who are categorically eligible for IDEA must need special education and related services due to their disability to be eligible for IDEA


C.
Students must be within certain age range

1. Federal law mandates that students with disabilities ages 6-     


17 be served

2. States have authority beyond federal age requirements to serve other age groups, as set forth by state law.  In Kentucky, the age of eligibility is 3 to 21

IV.
Substantive Rights under the IDEA


A.
Free Appropriate Public Education (FAPE) 



1.
Specially designed instruction and related services that:




a.
Are provided at public expense




b.
Are under public supervision and direction




c.
Are provided without charge

d. Include an appropriate preschool, elementary or 


secondary education in the State involved

e. Are provided in conformity with the Individualized 


Education Program (IEP) that meets the requirements 


of  IDEA



2.
FAPE standard set by the US Supreme Court 

a. Court must determine whether school district       

followed procedural safeguards of IDEA, and whether school district developed an IEP reasonably 


calculated to provide educational benefit


                      b
If above standards are met, a court can require no more

3. Lower court cases since have held that educational 

benefit must be more than minimal

4. Substantive violations of IDEA, i.e., denial of FAPE, occur 


when education provided is not reasonably calculated to 


provide educational benefit

5. Violations of procedural requirements of IDEA may be 


adequate grounds by themselves for finding that school 

failed to provide a FAPE.


             6.
FAPE must be made available to any student with a disability who needs special education related services, even though the student is advancing from grade to grade

7.     FAPE must be made available to all students with 

disabilities, including those expelled or suspended for over 10 days


             8.
Exceptions to FAPE requirement

                                 a.
Children ages 3-5 and 18-21, if inconsistent with State law or practice


                       b.
Student ages 18-21 incarcerated in adult correctional facility:


                                (1)
Who, in their last educational placement, were not identified under IDEA as students with a disability, and


                                (2)
Did not have an IEP. Exceptions to this rule include students having IEPs and receiving services but leaving school prior to incarceration; or students identified under IDEA who did not have IEPs

                                  c.
Student with disabilities who graduated from high school with a regular high school diploma


B.
Special Education


           1.
Special education is defined as specially designed instruction provided at no cost to meet the unique needs of a child with a disability.  It includes:

a. Instruction conducted in the classroom, in the home, 

           hospitals and institutions and other settings




b.
Instruction in physical education

b. Speech-language pathology services or any other 

c. related service if considered special education rather than related service under state law




d.
Travel training




e.
Vocational education


            2.
Specially designed instruction is defined as adapting, as appropriate to the needs of the child, the content, methodology or delivery of instruction:

a. To address the unique needs of the child that result 


from the child’s disability

                                 b.
To ensure access of the child to the general curriculum so that the child can meet educational standards of the jurisdiction


C.
Related Services – Transportation and such developmental, corrective and other supportive services as may be required to assist a child with a disability to benefit from special education



1.
It includes:

a. Early identification and assessment of disabling    

           conditions




b.
Speech-language services




c.
Audiology services




d.
Psychological services




e.
Physical and occupational therapy




f.
Recreation, including therapeutic recreation




g.
Social work services

h. Counseling services including rehabilitation 


counseling




i.
Orientation and mobility services




j.
Parent counseling and training

k. Assistive technology – may also be special education    

l.
School health services

m.       Medical services for diagnostic and evaluation 

purposes only. Medical services are defined by courts as those services rendered by a doctor.         
n.       2004 IDEA clarifies that cochlear implants are not 


related services 

V.
Procedural Due Process Rights

A. Child find requirement – each school district is required to identify, 


locate and evaluate, or reevaluate, any person of school age 


residing within the district who is disabled and in need of special 


education and related services


B.
Parental consent



1.
Parent consent shall be obtained prior to:




a.
Conducting initial evaluation 

       


b.
Initial provision of special education and related 

services

    


c.
Reevaluation, in most cases



2.
Who is parent? 




a.
Natural parent or adaptive parent

b. Guardian, but not the state if the child is a ward of the 

state. See Letter to Yudien, 38 IDELR 267 (OSEP 2003)



c.
Person acting in place of a parent – lives with or is 


                                 legally responsible for the child

d. Surrogate parent 

e.
Foster parent if the natural parent’s authority to make educational decisions for the child has been extinguished and there is an on-going, long-term relationship between the two  




                      f.
In most cases, parental rights are transferred to the student at age 18



3.
Consent must be informed


           4.
If parents refuse consent to evaluate, the school district may use due process procedures or mediation to obtain consent

5.      Parent consent required prior to initial placement in special 

Education. 2004 IDEA clarifies that due process hearings shall not be used to require parents to initially place their children in special education

6.       2004 IDEA states that school districts are to make    

           “reasonable efforts” to obtain parent consent for wards of the 

state for initial evaluation.  Consent is not required if the district cannot locate the parent, the parent’s rights have been terminated or a judge has subrogated the parent’s right to make educational decisions*  (As Kentucky’s standard is more stringent, this provision will most likely not be effective until state law is changed.)

7.       Informed consent not needed for reevaluation if school    


district can demonstrate its attempts to obtain consent and 


parent has not responded


C.
Notice - A public agency must provide parent with prior written 



notice before changes in the child’s identification, evaluation or  educational placement or the provision of FAPE are made 


D.
Evaluation 



1.
Purpose of evaluation


                      a.
To determine if the child is categorically eligible under   IDEA




b.
If eligible, to determine the content of the IEP



2.
Must not discriminate on racial or cultural basis

3. Standardized tests must be validated for specific purpose 


and given by trained personnel

4. Tests must accurately reflect child’s aptitude, rather than 


reflecting the child’s impairments unless those skills are the 


skills to be measured



5.
No single procedure is used as the sole criterion



6.
Child must be assessed in all areas of suspected disability


           7.
Evaluation must be comprehensive to identify all special education and related service needs, even is not commonly associated with the disability in which the child has been classified


           8.
Copy of evaluation report and documentation of determination of disability must be provided to parent


E.
Determination of eligibility 



1.
Upon completion of tests and evaluation, group of qualified    


professionals and parent must decide whether child is a child 


with a disability

2.       Child may not be determined as child with a disability if the 


determinant factor for eligibility is:

a.       Lack of (scientifically based) instruction in reading* 

b.       Lack of instruction in math




c.
 Limited English proficiency


F.
Parental participation in IEP meetings and placement decisions  

1. Members of ARC 


a.
Parent

                                 b.
At least one regular education teacher if child is or may be in regular education environment

(1)      Must participate to the extent appropriate in       

           development and review of IEP

(2)       Includes determination of appropriate positive 

      behavioral supports; and supplemental aids 

      and services, and program modifications




c.
At least one special education teacher of the child, or   


special education provider of the child




d.
Representative of the public agency

(1)      Qualified to provide or supervise the provision 


of specially designed instruction

                                 
(2)
Is knowledgeable about the general curriculum

(3)      OSEP has stated that representative of public    

           agency must have authority to commit 


resources

e.        Individual who can interpret instructional implications 


of evaluation results, if student has been evaluated

f.         Other people with knowledge or special expertise, at 


discretion of parent of agency




g.
The child, if appropriate




h.
For transition services meetings





(1)       The child shall be invited

(2)       Agencies likely to be paying for or providing    

            transition services

(3)       If child or agency do not attend transition 


meeting, public agency shall take other steps 


to obtain their participation

                                 i.
Additional team members required if child suspected of having a specific learning disability



2
Early notification of parent and convenient time and place



3.        IEP meeting may be conducted without parent in    


attendance, but agency must document parent notification



4.        The public agency shall ensure that parent is able to 


understand proceedings at IEP meeting by use of 


interpreters or other actions



5.        Copy of IEP shall be given to parent free of charge


G.
Development of IEP



1.
Areas that ARC must consider




a.
Consideration of strengths and concerns




b.
Consideration of evaluations




c.
Consideration of special factors

1. If behavior is a concern, consideration of 


strategies and supports

2. For child with limited English, consideration of 


language needs

3. If child is visually impaired, consideration of 


Braille instruction

4. Consideration of communication needs and, if 


deaf or hard of hearing, consideration of 


language/communication needs including 


direct instruction

5. Consideration of need for assistive technology 


devices and services

6. After review of special factors, statement of 


need


           2.
Duration of services, including anticipated month, day and year that the IEP is to be completed must be included

3.       Statement of transition service needs at least by the age of 


fourteen and a statement of needed transition services at 


least by the age of sixteen


H.
Placement



1.
Determined after IEP has been developed

2. Decision made by group of knowledgeable people, including 


parent

3. Shall be made in conformity with Least Restrictive 


Environment (LRE)

a. To the maximum extent appropriate, children with 


disabilities including children in institutions are 


educated with children who are nondisabled

b. Separate classes and separate schools or other 


removal of children with disabilities from the regular 


educational environment occurs only if the nature or 


severity of disability is such that education in regular 


education classes with the use of supplementary aids 


and services cannot be satisfactorily achieved

c. OSEP states that first placement consideration should 


be regular education




d.
Preschool students are subject to LRE standard



4.
Placement determined at least annually



5.
Placement shall be as close to child’s home as possible



6.        Unless IEP requires other arrangement, child is educated in 




school the child would be attending if nondisabled



7.
Change in placement must be made by ARC


J.
Reevaluation

1. Every three years or more often if conditions warrant 


reevaluation*

2. Public agency is not required to conduct reevaluation if no further information is needed.  However, parents have the right to reevaluation if they request it

K.
Independent educational evaluation 

1.
If parent disagrees with public agency’s evaluation, parent 

           may request an independent evaluation at public expense

2.        Agency must either agree to pay for evaluation or initiate a 

due process hearing to demonstrate its evaluation is      appropriate

3. If public agency prevails at the hearing, parent still has right 

            to independent evaluation, but not at public expense

L.
Due process hearings and appeals 

1.
Either parent or public agency may initiate due process 

           hearing

2. The hearing issue may be any matter related to the 

identification, evaluation, educational placement or the 

provision of a FAPE to a child

3. Decision made in hearing is final, unless appealed 

a. Administrative appeal from hearing decision to Exceptional Children Appeals Board

b. Decision of Board is final, unless appealed to Federal District or state circuit court

4. “Stay-put” provision 

a. Child involved in judicial or administrative hearing must remain in current educational placement, unless parents agree otherwise

(1)
    If initial admission to school child (with parental 

          consent) must be placed in public school

(2)     Last mutually agreed to placement is usually “stay 

          put” placement

b. If hearing officer or review official decision agrees with parent that a change in placement is appropriate, that placement must be treated as agreement between agency and parent.  The student must be placed in that educational placement during the pendency of the proceedings

c. Exceptions to stay-put

i. Honig injunction. In the event a student is believed to be dangerous to self or others, a school district may petition a court of general jurisdiction to temporarily remove the student from the student’s current placement

ii. Challenges to placement in interim alternative educational setting (IAES) or manifestation determination 

5. Interim Alternative Educational Setting (IAES) 

a. Procedures for students who are subject to placement in interim alternative educational setting (IAES) by authority of school personnel

(1)
School personnel may order removal of a student to 

      IAES, another setting or suspension to the same 

      extent as students without disabilities for any violation 

      of school rules

(a)
For not more than 10 consecutive days 

(b)      Additional removals of not more than 10 

          consecutive days for separate incidents, as 

          long as not a change in placement

   (2)  School personnel may order a change in placement 

         to IAES for not more than 45 days if:

(a)       The child carries a “weapon” (as defined by    

            federal law)  to school or school function 

(b)
The child knowingly uses or possesses illegal 

           drugs or sells or solicits the sale of a controlled 

           substance while at school or a school function

(c)       *2004 IDEA states that student may be sent to 

           IAES by action of school personnel, if the 

student “inflicts serious bodily injury” (as defined by federal law)

b.       Not later than 10 business days after removal for 

           more than 10 school days or commencing a removal 

           that constitutes a change in placement

(a)       IEP meeting shall be convened to develop a 

            functional behavioral assessment plan, unless 

            such assessment has been done and 

            implemented

(b)        After assessments are completed, ARC shall 

            meet as soon as practical to develop 

            appropriate behavioral interventions

5. Manifestation determination

a. Must occur if disciplinary change in placement, (weapons, drugs, referral to hearing officer for dangerous behavior, suspension for over 10 days or expulsion)

b. ARC and other qualified individuals must conduct review

(1) All relevant information considered – evaluations, parent information, observations, IEP and placement 

(2) Manifestation determination*

   (a) In relationship to the behavior at issue, 

         were the IEP and placement appropriate

 (b)    Were special education, supplementary 

          aids and services and behavior 

          intervention strategies provided 

          consistent with the IEP and placement

 (c)     The child’s disability did not impair ability 

           of child to understand the impact and 

           consequences of the behavior

 (d)    The child’s disability did not impair the 

           ability to control the behavior at issue

c. If ARC and other professionals determine that any of the standards were not met, the behavior must be considered a manifestation of the child’s disability 

d. If the answers to all of the above questions (a-d) are ‘yes’ there is no manifestation between the behavior at issue and the disability.  Regular discipline applies.  

6. Education services shall not be terminated, even if regular disciplinary procedures apply

7. FAPE must be provided to students who are expelled or suspended longer than 10 days

M.
Protections for children not yet eligible under IDEA* 

1.
Student may assert protection of IDEA, if school had basis of 

            knowledge that child was a child with a disability

2. Parent expresses need in writing for special education (or 

 orally if parent is not literate or has disability which prevents 

 writing)

3. Student behavior or performance demonstrated need for 

            services

4.
 Parent requested evaluation

5.        Teacher or other school district personnel has expressed 

concern about student in accordance with child find or 

special education referral system

6.    If no basis of knowledge by the school, child may be subject to disciplinary measures applied to students without disabilities who engage in comparable behaviors

P.                   Mediation

                      1.
 Public agency must have system of mediation in place 

                      2.        Must be voluntary

                      3.         Cannot deny or delay a parent’s right to a due process 

                                  hearing

4. Mediators must be qualified, impartial and trained – may 



 not be SEA or LEA employee

Q.                  Complaints to the State Educational Agency

                      1.         SEA shall adopt written procedures for resolving any written    

                                  complaint

                      2.         Complaint must allege that public agency has violated IDEA 

                                  and give facts surrounding the issue

3.         Time limit of 60 days in which to investigate and issue a 

            written decision

R.               Internet Resources for Special Education

                   1.

U.S. Department of Education www.ed.gov/
                   2.

U.S. Supreme Court Decisions 


        http://supct.law.cornell.edu/supct/
                    3.          Thomas Legislative Information http://thomas.loc.gov/
                    4.
          United States Code http://uscode.house.gov/
                    5.           Internet Law Library Home Page 

                                  http://www.lectlaw.com/inll.l.htm
                    6.           FindLaw http://www.findlaw.com/
                    7.           Legal References 

                                  http://www.usu.edu/teachall/text/iep/LegRef.htm
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